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In the fall of 1997, as I opened up a new semester in teaching a civil rights litigation cours at the UNIVERSITY OF TEXAS SCHOOL OF LAW www.utexas.edu/law,  I felt the need to do something in my teaching that would harness the feelings generated by my students’ confronting the political and social realities for public education in Texas generated by Hopwood v. Texas (5th Cir. 1996) which had abolished affirmative action in admissions of students to the law school. I felt it ironic that I was starting out a course which would focus on the historic school desegregation cases, including Brown, while students both inside and outside of the law building were organizing a 5,000 person march for diversity on the UT campus.  The march on campus on September ___, 1997 http://www.american-statesman.com/had been triggered by widespread negative reaction to the controversial words of a colleague who was accused of using cultural racist theories to support Hopwood and his opposition to affirmative action. 
 In my own classroom, I understood quickly from the class discussions on the day of the march that I had more than a handful of students who were hungry for training in the skills that would help them become lawyers dedicated to using the law as an instrument of social justice.   

In the midst of this heated political environment, I realized that I had a golden opportunity to use the energy of the pro-diversity movement to advance a pedagogical experiment aimed at tightening the relationship between theory and practice in a setting, the non-clinical and traditional classroom, which usually prevents closer contact between professor and graduate student.  I was also motivated by my worry that a new daunting textbook would overwhelm my students in a late afternoon class and that I might experience after the exciting discussion in the days of the campus activism, the classroom experience of “catatonia.”  These are days when the learning environment is sluggish for a variety of reasons, including too few students having read the material, the complexity of a topic, a pattern of the same students dominating the discussion, boredom and resentment by other students, and so on.  Professor Vernellia Randall, architect of many experiential learning techniques, argues that in that environment the work of the traditional professor is much too hard, too tiring and not nearly as effective.
  


I have joined those progressive and feminist legal scholars and teachers who believe it is important to re-think the role their teaching may have to how and why they engage in non-mainstream scholarship.  If in fact, our scholarship is about forging community and advancing progressive insights into the role of law in society, then we owe it to our students to demonstrate those possibilities for them while they are still in law school.  We may not reach every student but we will at least reach more than we usually do if we consider the possibilities for a re-structured pedagogy.  A restructured pedagogy should engage our activist thinking about critical legal theory on issues like identity politics and discrimination into new and simple teaching  methods capable of transferring the excitement we feel in our work to our students.  As scholars, we all know the positive experience generated for us when we write to advance legal theory that addresses issues of oppression.  As teachers, I believe we can generate for ourselves and for our students similar experiences with the use of experiential learning models that take teachers and students to a place  somewhere in between the clinic and catatonia.  


The project I describe below is an example of the pedagogical experiment I introduced in my civil rights course in the Fall of 1997.  I wanted my students to come away from a term fraught publicly with tension, hope, anxiety, frustration and anger, feeling that both their emotional intelligence and their intellectual abilities had been stretched despite the pressures created by the campus politics.  My hope was to create a learning task that would help them deconstruct the legal, social, historical and economic realities underlying the political debate about race and affirmative action in public education.  The “Austin Schools Project” taught more than a dozen of my students, without the benefits of the typical clinic, that there is value in learning when theory and practice come together.  They learned that their own future theorizing must be informed by careful attention to good practice.  But, practice took on a different meaning as they also learned how to gather evidence, how to negotiate relationships with hostile but valuable sources of information, how to gather anecdotal evidence, how to organize an investigation so that they focused on the most important issues, how to anticipate funding problems for litigation, and so on.  The meaning of “civil rights and public interest litigation” changed with every step towards the preparation of their pre-trial report.   In the classroom, the task affected class discussions which became more alive, intelligent and sophisticated.  The students also generated valuable original data which could serve as public education resources for the Austin public education community.   
 A Lat/Crit Scholar ‘s Transformative Teaching Experiment :  The Austin Schools Project. 


The Austin Schools Project had two material end goals - for the students to receive alternative credit for their course work in a three-credit civil rights litigation course and for them to do so by working as members of a team to produce an investigative report that would answer the question, “Is Austin in Compliance with Brown?”  Students in my class were intensely aware that the principles and social policy issues in cases we were reading in this course, especially those on the famous school desegregation cases starting in the 1930s and through the 1970s, bore significant relevance to the surrounding political events on the campus at the University of Texas.    A march of 5,000 students opposing the publicized controversial views of a member of the law faculty and in favor of diversity in education had re-opened an exciting discourse among students and faculty, a discourse which was at times emotionally tense, confrontational, challenging, educational, and frustrating.  On the day of my second class for example, we had a major student sit-in in the lobby of the law school which had followed the march by more than 5,000 students against the re-segregation of the University of Texas system.  In that environment it was difficult to ignore the need for as open and honest a discussion as could be had on the relevance of principles like “equality and the l4th Amendment” to the surrounding political environment.  At stake, was the potential for a more thoroughly analyzed discussion on the meaning of equality and its relationship to an unexamined theory of merit which focused on standardized testing, “colorblindness,” the presumed inferiority of racial and ethnic minorities, or the falsified image of Asians as model minorities,
 and so on.  The Austin Schools Project was thus designed to connect the activism to an examination of the history of segregation in Texas, in its public schools, and to the contemporary political discourse, as well as to legislative and judicial developments in the 5th Circuit, and the nation. 

The Method :Team Projects


Experiential models of teaching are premised on the theory that all human beings have different learning styles
  and that a comprehensive theory of education attempts to incorporate elements of pedagogical technique which honors that reality.  While some students, usually a small minority in the typical law classroom do quite well with the confrontational and elusive Socratic method, many students, usually in the majority, need much more to engage their minds in thinking about and applying the legal principles we gain from reading or hearing them discussed.   In my own experience, everytime I use problems and partner or group discussion in class, we have more extended and diverse exploration of issues in a case, and the energy flows along multiple planes of analysis, storytelling, debate, criticism and lecture.  I agree with Professor Randall, that  the burden is heaviest on the professor in the typical classroom which only relies on the Socratic method, and that the aliveness of a classroom from open discussion generated when they work together on a problem, or when they role play, is beyond comparison for its value.  


Having had the benefits of experience in school desegregation litigation in my early years as a civil rights lawyer, I advised my students that if they chose the alternative assignment they had to work with at least one partner. They were to be in role play as a fictional law firm or public interest advocacy group for six weeks as they conducted their investigative work and wrote their report.  Each fictional law firm represented the same fictional client, a Mexican-American/Anglo family who had just moved to the City of Austin and was looking at the quality of the public schools before buying a home.  The fictional family had learned that the quaint racially mixed neighborhood they had an interest in did not have the best schools.  I guided their research assignment with an explicit set of criteria for how to produce a pre-trial investigative report that would help them decide  a) whether there was any evidence to support the belief that the Austin Independent School District (AISD) was illegally segregated and potentially ripe for a mandamus action to re-open any existing desegregation decree, and/or b) whether, even if there were insufficient evidence to support the filing of any legal claim, there was evidence to support the need for further investigation into the quality of education provided by the AISD to racial minority students based on the suspicion that the school system was still racially segregated.  My guidelines for their research encouraged the production of detailed facts they could think of generating only if they carefully read and re-read the facts of some of the leading school desegregation cases
 as well as any local efforts which had been made in Austin either to desegregate, integrate and/or declare as “unitary”
 the public school system.  The investigative report was to have a historical context component; a social, political and economic analysis; a statistical data and budget analysis; a section on relevant legal analysis; and a recommendation for remedies.  The latter recommendations would be based on their data and what they learned in class about the difference between a discriminatory treatment versus impact models when trying to prove a violation of the Equal Protection Clause. 
 They could recommend action in the form of a draft motion for summary judgment or mandamus to re-open or they could produce an advocacy report directed at public officials in the education field in Texas urging them to re-examine their current management and control of educational resources based on their findings.   Because the announcement for signing up for the project had followed three weeks of discussion of school desegregation and Title VI litigation as well as the events surrounding post-Hopwood activism on campus, I felt the project would be sufficiently enticing and the credit incentive attractive enough to generate student interest.  I was right.  Out of seventeen students who were in my class, fourteen signed up and eleven eventually produced four reports.   

The Instructor’s Hopes for Accomplishing the Task and the Learning Experience

I knew when I designed the Austin Schools Project that I was taking a risk.  My hope was that students would gain some experience in defining the concept of “remedies” in both traditional and non-traditional ways.  I also hoped that by emphasizing the importance of developing the historical context in public interest litigation that they would run into enough interesting data that would get them curious about the contemporary realities in public education in one of Texas’ supposedly most “progressive” cities.  Students were therefore encouraged to look at old newspapers, writings on Austin’s experience as a Southern city with busing and integration, to any litigation that had developed in the city, to actually going to the school districts and looking at their records of meetings, and most importantly to learning to read through the volumes of statistics that document the flow of state and federal monies  to create, staff and support every imaginable aspect of education and school programs. Because they had a limited time span of six weeks, and I knew my students would discover too much information and too little time to analyze it all, I served as a managing consultant who encouraged them to narrow the focus of their inquiry and analysis.  I encouraged them to be selective in the data that could credibly take a public stance on the question, “Is Austin in Compliance with Brown?,”  at least from the vantage point of its audience being public policymakers in non-litigation fora.  


No one  in the class, including myself, had any sense if Austin ISD was in fact considered “integrated” by law and whether or not there was enough evidence to support a prima facie claim of discriminatory impact on any aspect of the quality of public education.   We all had a hunch, based on the location of the University of Texas,  that Austin is at least residentially segregated and that a number of the schools around certain parts of town would qualify as racially identifiable, that is, as having a population at least 15% above their demographic representation in the city’s population. But, because AISD  also publicises the existence of magnet school programs, and many students, both racial minority and not, had experienced these in Texas and elsewhere as failures in bringing about just racial integration, the teams focused on examining more closely how these programs helped the AISD fulfill its legal duty to comply with the first desegregation orders which had been entered in the seventies.   All four student teams quickly determined that they were in no position for legal action.  They faced a formidable discriminatory intent standard in the Fifth Circuit which had followed a declaration of the AISD’s status as a “unitary system” in 1983.  That standard required heavy proof that the defendant’s actions were intentionally designed not to meet educational necessity but instead to further purposeful discrimination. However, because students knew that the pre-litigation investigative report is often a tool for educational and lobbying purposes, they were encouraged to gather evidence of discriminatory impact at least to support the charges made in an advocacy report they might present to the School Board.   They understood the difficulty of gathering evidence of intent to discriminate, but they were also encouraged to narrow the inquiry on the illegality of specific programs in the face of the intent standard which presumes the legitimacy of the AISD’s policies as a product of educational necessity.  By being encouraged to narrow their inquiry to the actual functioning of a program in light of its presumed educational necessity,  all teams eventually concluded that some of the policies and practices of the AISD were racially discriminatory in their impact. Others could be proved as being not educationally necessary and therefore potentially presumptive evidence of an intent to engage in purposeful discrimination.


The Findings:  The Aliveness of Racism in Public Education


All four teams produced similar conclusions about the quality of education in the AISD public schools.  The list below is only partial: 


i)   that a majority of the Austin public schools at all levels are racially identifiable schools which give the AISD the overall character of a dual system based on race, with the schools on the Northwest and west side of town regarded as the “white and Asian schools “and the schools on the east side of Austin being the Black and Hispanic schools; 


ii) that a brief experimentation with busing in the 1970s, integrated just a few schools;  as soon as the system was declared “unitary” in 1983,  the new policies on attendance zones, openings and closings, construction of new schools, and so on, have followed and continue to follow historical patterns of intentional residential segregation policy  set in the 1920s by the Austin City Planning Office;


iii) that there has been substantial movement of African-Americans throughout the city  but that the school attendance zones continue to be drawn and re-drawn to facilitate past and existing patterns of residential segregation; meanwhile the permanance of attitudes  by local government officials perpetuate historic patterns of intentional race segregation are reflected in projections by the City Planning Office of Austin’s racial demographics in the 21st century; 


iv) that the building of new schools has  been only coincidentally accomplished just when a school has become racially integrated so that, for example, a new high school was built in South Austin purportedly to alleviate the growth  in two other high schools, but the way the attendance zone were re-drawn the new high school became all white and the older schools suddenly became predominantly Hispanic and Black; 


v) that the schools with the magnet programs are created to benefit primarily white students in the AISD; 


vi) that the creation of a middle school program with a magnet school to facilitate greater integration by attracting transfers by white students to predominately minority schools in actuality sustains two schools within one school building - a white student program (the magnet programs) and the minority program; 


vii) that the racially identifiable minority schools are spending qualitatively less money per pupil than non-minority schools; 


viii) that one of the clearest indicators of separateness by race producing inequality in education per se is in the fact that the higher paid teachers are the teachers with more experience and are by far assigned to the whiter elementary schools; 


ix) that there is a discrimintory assignment of teachers such that most minority teachers will end up at minority schools, depriving white students of the opportunity to ever see a Black or Hispanic teacher role model; 


x) that although neighborhood attendance zones could easily be drawn to facilitate integration the transfer policies and optional attendance zones created in recent years actually facilitate racial segregation; and 


xi) that there is a significant disparity in test scores between minority and white students overall in the school district but that this disparity is clearly dependent on the demographics of the school.   Whether white or Black or Hispanic, the student in a school that has become a minority school as a result of school attendance zones created by the AISD  will not do as well as a student, white or Black or Hispanic, at a school which is racially identified as a white school.  Therefore, the disparity in the tests is indicative of the disparity between the schools and that disparity bears some relation to the District’s consistent policy of placing the least experienced and worst paid teachers at minority schools.






* * *


I know that the energy it took for me to produce this pedagogical experiment grew out of the energy that I have gained from my engagement in Latina/o critical legal theory.  The production of a report useful to the public now empowered the students in their developing skills as researchers, analysts and advocates.  Their work in turn will empower with valuable data those who know that untold stories of injustice and prejudice underlie the divisive rhetoric opposing affirmative action in America.   They also understood that a simple concept like “remedies” is more than the tail end of a lawsuit; it is a concept fraught with social, economic, historical, political and legal meaning.


For the Lat/Crit scholar and teacher, activities like the one I supervised with my students do take some extra time to design and implement.  But, the contemporary social and political reality demand that we develop more creative teaching methods aimed at confronting the external structures of power that have dominated the legal academy and that threaten, indeed promise if unchallenged, the resegregation of all public education.  When my students saw that AISD’s schools produced “inferior” students as judged by their scores on standardized tests, not  because of the inherent inferiority of their race or ethnicity, but because of consistent unequal distribution of resources to racially identifiable schools, they learned that public policy does not escape the impact of unconscious racism. But, they were given hope in the struggle by doing their small part to deconstruct the impact of racist ideologies towards the goal of true racial healing for this nation.

References:  Student Reports of the Fall of 1997
John Weikart and Stephen, ELEMENTARY SCHOOLS IN AUSTIN, TEXAS: AN INITIAL FINDING OF FACTS AND HISTORY OF INTEGRATION IN A.I.S.D. (Nov. 18, 1997 (manuscript in author’s possession).  In AISD, the least experienced teachers have been assigned to predominately-minority schools, while most qualified and/or experienced teachers have been assigned to predominately white schools.  These assignments were made by AIDS under AISD’s teacher assignment policies.  Id. at 21.  

Mary Maldonado and Jennifer Cavner, IS AUSTIN IN COMPLIANCE WITH BROWN?: A STUDY OF ONE SCHOOL DISTRICT’S DESEGREGATION HISTORY (1997) (hereafter Maldonado Report) (manuscript in author’s possession).  In 1986, the AISD Board adopted a new attendance plan following the decree of unitariness in 1983; this plan has resulted in a return of several racially identifiable schools.  Id. at Section 6. 

 Yolanda Cornejo, John Donisi, Margo Garaña and Cullen McMorrow, UNLAWFUL SEGREGATION: HAS AUSTIN COMPLIED WITH BROWN II’S INTEGRATION MANDATE?: A COMPREHENSIVE STUDY OF THE AUSTIN INDEPENDENT SCHOOL DISTRICT (Nov. 19 1997) (hereafter Cornejo Report) (manuscript in author’s possession).  The opening of new schools and further attendance zone changes have found Austin’s middle schools becoming more and more segregated.  Id. at 8.   The policies the AISD currently utilized in selecting students for magnet, Advanced Placement, Honors, and Gifted and Talented programs creates a dual education system within schools.  Id. at 28. 

 Courtney A. Bowie, Tanya M. Clay and Ernest W. Cromartie, III, AUSTIN SCHOOLS PROJECT (Nov. 18, 1997) (hereafter Bowie Report) (manuscript in author’s possession).  Predominantly minority schools are given the same amount of funding and resources even though the original compromise in 1987 required that these schools be given additional resources to off-set the detriment of being racially isolated.
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